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Associate Professor Joanna Mossop, Te Herenga Waka—
Victoria University of Wellington

‘Can the BBNJ treaty lead to more integrated governance of 
the ocean?’ 

Overview 

Associate Professor Joanna Mossop’s presentation discusses 
the United Nations negotiations for a treaty on the conservation 
and sustainable use of marine biodiversity in areas beyond 
national jurisdiction (BBNJ). She describes the treaty and 
explains the need for integrated approaches to oceans 
governance, before assessing whether the BBNJ treaty can 
achieve such an approach. She highlights two issues: first, the 
relationship between areas under coastal state jurisdiction 
and areas beyond national jurisdiction; and second, how, 
at an institutional level, the BBNJ treaty can facilitate better 
cooperation and coordination among bodies with different 
responsibilities. 

Associate Professor Mossop is a non-governmental member 
of the New Zealand mission to the BBNJ Intergovernmental 
Conference. The views presented here are her own.

Summary

The BBNJ treaty responds to current problems with the law 
of the sea. It regulates areas beyond national jurisdiction, 
including the high seas and the deep seabed (the Area). 
There are four topics for negotiation: the legal regime for 
marine genetic resources, plus access and benefit-sharing 
arrangements; area-based management tools, which include 
marine protected areas; environmental impact assessments; 
and capacity building and the transfer of marine technology. 
The General Assembly instructed that the negotiation process 
and its result should not undermine existing relevant legal 
instruments and frameworks, and relevant global, regional, and 
sectoral bodies (GRSBs). 

An integrated approach to oceans governance is necessary 
because of the connection between different parts of the 
ocean. Ocean ecosystems are connected horizontally, in 
that species migrate between the high seas and exclusive 
economic zones, and vertically, in that seabed ecosystems on 
an extended continental shelf below the high seas comprise 
both sedentary and non-sedentary species. Conservation and 
sustainable use of important marine species must therefore 
involve coordinated efforts across different countries’ maritime 
zones to ensure consistent approaches to uses of marine 
biodiversity across their entire range, whether they are in the 
coastal state’s waters or the high seas. 

Several scholars have adopted the concept of ‘due regard’ 
from the United Nations Convention on the Law of the Sea 
(UNCLOS), arguing that it is a useful catch-all approach to how 
rights and interests of states in the oceans can be balanced. 
However, this proposition has not necessarily been agreed by 
everybody. The draft BBNJ treaty uses due regard in several 
articles, but there is a legitimate question whether the draft 
treaty could be improved by providing greater clarity about how 
due regard should be managed in specific cases. Due regard 
is nevertheless useful, and it would be a good idea to include it 
in draft article 4, which creates a one-way obligation for states 
operating on the high seas to respect coastal states’ rights. 

DAY ONE, SESSION ONE
Biodiversity beyond national jurisdiction

A key issue is how the BBNJ treaty will interact with pre-existing 
bodies and frameworks. Some states argue that if there is a 
GRSB with mandate for an area, the Conference of the Parties 
(COP) cannot take decisions on its subject matter. Others argue 
that the COP can take complementary decisions on a particular 
subject area, so long as it doesn’t directly overlap or override 
the mandate of the regional organisation. As De Lucia has 
argued, the latter option is preferable. 

Very briefly, how could the treaty respond to this? First, as 
others have suggested, establishing regional committees under 
the COP to facilitate discussion and coordination in particular 
regions should be considered. Second, although the COP may 
not be able to make decisions instructing bodies to undertake 
particular action, the state parties to the BBNJ treaty could use 
its existence to argue for improved consideration of biodiversity 
in other institutions. Third, in order to maximise the impact on 
other bodies, a strong and clear statement of principles will 
provide guidance for states operating in other forums. 

While we are still waiting for the outcome of the BBNJ treaty, 
there is time to work on mechanisms for cooperation and 
coordination among different legal bodies and frameworks.

Dr Sarah Lothian, Australian National Centre for Ocean 
Resources and Security, University of Wollongong 

‘Biodiversity beyond national jurisdiction and its implications for 
the region: How disagreements on marine genetic resources 
might be bridged’

Overview

Dr Sarah Lothian’s presentation addresses one of the most 
complex and controversial issues in the BBNJ negotiations: 
the first element of the BBNJ package deal, marine genetic 
resources, including questions on benefit-sharing. Her 
presentation explores how some of the disagreements 
concerning marine genetic resources might be bridged.  
Dr Lothian focuses on five issues: the definition of marine 
genetic resources; different access pathways; the legal regime 
and principle governing marine genetic resources; regulations 
on access; and benefit sharing. 

Summary

The issue of marine genetic resources highlights deep fissures 
in global debates over distributive justice and sustainable 
development. BBNJ negotiators are faced with two complex 
and highly divisive questions. First, we need to decide how 
access to marine genetic resources should be managed, not 
only to minimise environmental impacts but to ensure their 
conservation and sustainable use. Second, we need to decide 
how benefits derived from marine genetic resources can be 
shared in an equitable and, at the same time, economically 
justifiable manner without hindering research and development 
in the process. 

Clearly, an effective access and benefit-sharing regime will 
require a common understanding of the term ‘marine genetic 
resources’. This is not found in UNCLOS, nor is there an 
internationally agreed definition for this term. The definition 
that is currently in the revised negotiating text mirrors that 
found in the Convention on Biological Diversity (CBD). The CBD 
definition has received widespread approval, and adoption 
of this definition is prudent as it would offer consistency and 
coherence with existing biodiversity-related instruments. 

A number of delegates have expressed concerns on how 
broadly the term ‘marine genetic resources’ should be 
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construed under the BBNJ agreement and, in particular, 
whether it should extend to high-seas fisheries. In an attempt 
to bridge this divide, a distinction should be made between 
fish used as a commodity and fish used for research on their 
genetic properties. This could be based on a scientifically 
informed threshold. 

Another controversial issue is whether marine genetic 
resources should be differentiated from their derivatives. 
Arguably, including derivatives in the BBNJ agreement would 
not only make it consistent with the CBD and its Nagoya 
Protocol but it would also bring certainty to marine genetic 
resource uses both within and beyond national jurisdiction. 

Another issue BBNJ negotiators must grapple with is the 
different pathways to access marine genetic resources, 
including whether in silico data, particularly digital sequence 
information, should fall within the BBNJ agreement’s scope. 
A number of organisations are devising ways to combat 
challenges in data tracking. A possible solution is to set up 
a universal tracking system and use unique alphanumeric 
identifiers or electronic tags to follow the marine genetic 
resource through its life. 

The main point of contention concerning marine genetic 
resources beyond national jurisdiction has always been the 
legal regime and governing principle applicable to them, 
namely whether the common heritage of mankind principle or 
the freedom of the seas principle applies The common concern 
of humankind principle could provide a suitable alternative 
governance framework for the BBNJ agreement. Depicting a 
problem as a common concern acknowledges the existence of 
a shared issue that transcends the boundaries of a single state 
and requires collective action in response. It would align the 
BBNJ with the guiding principle for biodiversity within national 
borders. 

Discussions concerning access have been very divisive during 
the BBNJ process. The main point of contention has been 
whether access should be regulated and conditions imposed 
on commercial and non-commercial research. An overly 
stringent access approach with too many constraints could 
create administrative and financial barriers to research and 
development. A light approach with limited access measures is 
unlikely to provide adequate protection for target ecosystems 
or ensure the sustainable use of marine genetic resources in 
the long term. 

In order not to discourage research and development, access 
to marine genetic resources could remain open but be subject 
to notification and conditions. The access and benefit-sharing 
regime should also be linked to other elements of the BBNJ 
package deal. To overcome access disparities that currently 
exist for developing states, a BBNJ agreement could also 
impose an obligation on researchers and bioprospectors 
to share samples and raw data in open-source platforms, 
repositories, or gene banks. Submitting and facilitating access 
to ex situ genetic material could also provide an important form 
of non-monetary benefit sharing under the BBNJ agreement. 

Developing states would prefer a stringent approach to benefit 
sharing, and this could entail mandatory monetary benefit 
sharing in the form of access fees, milestone payments, 
and royalties linked to commercialisation. However, many 
delegates warn against such an interventionist approach. 
Arguably, too much emphasis has been placed on potential 
monetary benefits from marine genetic resources, as currently 
there are few commercial products on the market and their 
value is uncertain. Non-monetary benefits may deliver more 
tangible gains in the long term. In order not to hinder research 
and development, and to future-proof the BBNJ agreement, 
monetary benefits should only be shared in the event of 
commercial utilisation.

A common domain approach to the sharing of ex situ marine 
genetic resources may not appeal to the commercial sector. 
A key way to overcome this could be via an embargo period, 
which would allow a collector to keep material and data private 
for a certain period. 

In conclusion, the potential discovery of new species, genes, 
and adaptations will continue to fuel interest in marine 
genetic resources in the coming decades. For this reason, it is 
imperative that BBNJ negotiators formulate a flexible, efficient, 
and effective access and benefit-sharing regime, and this will 
require a balance of competing interests. First, it will need to 
contribute to the realisation of a just and equitable international 
economic order by taking into account the needs and interests 
of developing states. Second, it will need to protect rather 
than hinder marine scientific research, and third, it will need to 
offer potential benefits to those players who currently lead the 
research and development sector in marine genetic resources.  

Clement Yow Mulalap, legal adviser to the Permanent Mission 
of the Federated States of Micronesia to the United Nations 
in New York City

‘Traditional knowledge and the BBNJ instrument’

Overview 

Clement Yow Mulalap’s presentation focuses on the traditional 
knowledge of Indigenous peoples and local communities, and 
how they can be reflected in the BBNJ instrument. He begins 
with a brief discussion of working definitions of Indigenous 
peoples and local communities, before transitioning into a 
discussion of examples of relevant traditional knowledge 
for the instrument and how to incorporate that traditional 
knowledge and its holders into the instrument. Finally, he briefly 
surveys examples of relevant intergovernmental instruments 
and processes that already incorporate traditional knowledge 
and its holders. 

Summary

In discussions during the BBNJ negotiations, the Pacific Small 
Island Developing States (SIDS) and a growing number of 
other delegations have been calling for an incorporation of 
Indigenous peoples and local communities, and their relevant 
traditional knowledge, in the instrument. But a number of 
questions have arisen: Who are Indigenous peoples, who are 
local communities, and what is the traditional knowledge that’s 
being referenced? 

Recognising that there are no internationally universally 
accepted definitions for Indigenous peoples or local 
communities, and that indigeneity is self-determined, the Pacific 
SIDS have worked with a definition of Indigenous peoples as a 
people who are descended from some sort of initial population 
or First Peoples that inhabited a particular territory at the 
time of that territory’s conquest or colonisation by a foreign 
entity, and who are, at the moment, separate from some sort 
of dominant population in the territory, even though they still 
retain their social, economic, cultural, and political institutions. 

This is distinguished in international law from local 
communities, which are routinely described as groupings 
that have longstanding roots in a particular territory. They still 
practise traditional lifestyles such as fishing and forest tending, 
but they are not necessarily subservient to or separate from the 
dominant populations in those territories. 

The Pacific SIDS, building on existing approaches and 
definitions in various intergovernmental processes and 
multilateral instruments, view traditional knowledge as being 
a living body of knowledge, practices, skills, and innovations, 
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including those of an intangible nature, that is passed down 
by Indigenous peoples and local communities who are the 
guardians of that knowledge. It is complementary, rather than 
subservient to, Western science. 

The Pacific SIDS have identified three main types of traditional 
knowledge that we feel are relevant to the BBNJ instrument. 
The first type is the connectivity type—this notion that holders 
of traditional knowledge have it with respect to marine species, 
including species of major cultural significance, that move 
between the coastal waters of those traditional knowledge 
holders and areas beyond national jurisdiction. The second 
type of traditional knowledge is environmental best practices, 
the notion that Indigenous peoples and local communities  
have developed over millennia environmental management  
practices that can be of relevance to similar types of 
management practices that would be implemented under  
the BBNJ instrument, especially area-based management 
tools and environmental impact assessments. The third type of 
traditional knowledge has to do with traditional navigation—the 
notion that there is still a vibrant practice of open ocean,  
instrument-free traditional navigation through which a lot 
of traditional knowledge has been obtained with respect to 
fish aggregation sites, spawning sites, restricted marine life, 
migratory paths, and even wave patterns. 

With those three types of relevant traditional knowledge 
in mind, the Pacific SIDS and a growing number of other 
delegations have proposed specific textual entries into the 
draft BBNJ instrument. We’ve advocated for the holders of 
traditional knowledge to participate directly in any sort of 
subsidiary bodies that would be created under the BBNJ 
instrument, as well as to make sure that their traditional 
knowledge is taken into consideration in the sort of measures 
and recommendations and decisions that are taken under the 
BBNJ instrument. We also have emphasised the importance of 
free, prior, and informed consent or approval and involvement 
of traditional knowledge holders with respect to marine genetic 
resources. We’ve talked about the importance of two-way 
capacity building, the notion that it might be very important for 
non-traditional societies or non-traditional entities to develop 
their own capacity about how to interact with traditional 
knowledge holders. And lastly, we have proposed language 
that recognises the rights of Indigenous peoples and local 
communities as needing to be honoured by state parties as a 
cross-cutting issue throughout the instrument. 

A number of existing intergovernmental processes and 
instruments relevant to the ocean and to the BBNJ instrument 
have already incorporated traditional knowledge and its 
holders. The Convention on Biological Diversity has the ad 
hoc open-ended working group on article 8( j), which provides 
for participation and consultation of Indigenous peoples and 
local communities. This is particularly relevant to the BBNJ 
instrument when taking into consideration the collaboration 
with Indigenous peoples and local communities in regional 
workshops to facilitate the description of Ecologically or 
Biologically Significant Marine Areas (EBSAs), many of which 
extend into areas beyond national jurisdiction into the high 
seas. 

On climate change and the United Nations Framework 
Convention on Climate Change (UNFCCC), there is a 
constituted body in the UNFCCC called the Facilitative Working 
Group for the Local Communities and Indigenous Peoples 
Platform in which you have equal representation of Indigenous 
peoples and representatives from states. This could be a 
useful model for institutional arrangements under the BBNJ 
instrument. 

Of particular relevance to the BBNJ negotiations is the Central 
Arctic Ocean Fisheries Agreement. The Arctic Ocean states, 
along with a number of major of distant water fishing nations, 
finalised the Agreement, which establishes a moratorium on 
commercial fishing in the international waters of the Central 
Arctic Ocean, an area beyond national jurisdiction. During 
the negotiations for the Agreement, representatives of Arctic 
Indigenous peoples participated actively and, as a result, the 
Agreement has numerous references to the importance of 
incorporating their Indigenous knowledge. Since this is an 
agreement that pertains to an area beyond national jurisdiction, 
we feel this can be a useful model for the BBNJ instrument. 

There is a lot of work being done in the Intergovernmental 
Science Policy Platform on Biodiversity Ecosystem Services 
(IPBES), which has routinely incorporated Indigenous peoples 
and local communities and their knowledge in their outputs. 
The Intergovernmental Panel on Climate Change has also been 
making some strides in this regard. This working partnership 
between Western scientists and Indigenous peoples and local 
communities to have the fullest body of knowledge possible 
has been neatly captured in the implementation plan for the 
UN Decade of Ocean Science for Sustainable Development, 
which, among other things, defines ocean science very broadly 
to encompass local and Indigenous knowledge, calls for 
respecting and embracing this Indigenous knowledge, and 
highlights that the holders of such knowledge must be essential 
partners for the decade. 

To summarise the status of traditional knowledge in the BBNJ 
negotiations so far, there are about two dozen references 
to traditional knowledge and its holders in the draft BBNJ 
instrument. It is now part of the group positions of nearly  
150 states including the G77, and we’ve heard support from a 
number of major developed country delegations. There has 
been no explicit wholesale rejection of traditional knowledge 
in the negotiations at this point, especially after IGC-3, even 
though some delegations have called for some tweaks here 
and there. We are cautiously optimistic that there is a growing 
appreciation of the need to reflect this somehow in the BBNJ 
instrument. 
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DAY ONE, SESSION TWO
Illegal, Unreported, and Unregulated 
Fishing

Dr Camille Goodman, Australian National Centre for Ocean 
Resources and Security, University of Wollongong

‘Giving effect to the ‘primary responsibility’ of coastal states 
to prevent, deter, and eliminate illegal, unreported, and 
unregulated fishing in the exclusive economic zone’ 

Overview

Dr Camille Goodman’s presentation addresses the ways in 
which the coastal state can combat illegal, unreported, and 
unregulated (IUU) fishing in the exclusive economic zone 
(EEZ). Dr Goodman begins by reviewing the current law on the 
responsibility of the coastal state, before highlighting three key 
areas in which coastal states can exercise their rights to fulfil 
their responsibility to prevent, deter, and eliminate IUU fishing. 
The first area is the regulation of fishing and related activities. 
The second area is the regulation of access to living resources. 
The third area is the regulation of unlicensed vessels in transit. 

Summary 

Illegal, unreported, and unregulated fishing has proved to be a 
wicked problem for international law, which requires a large and 
constantly evolving toolbox of responses. In its 2015 advisory 
opinion, the International Tribunal for the Law of the Sea (ITLOS) 
affirmed that the primary responsibility for taking the necessary 
measures to prevent, deter, and eliminate IUU fishing in the EEZ 
rests with the coastal state. In practice, however, the nature and 
extent of the rights that coastal states can employ to give effect 
to their obligations is not always clear. While the rights and 
responsibilities of port states and flag states with respect to IUU 
fishing have since been subject to further detailed elaboration 
in global instruments, there has been no further formal 
enunciation of the rights and responsibilities of coastal states. 
There are three key areas in which coastal states can exercise 
their rights to regulate the activities of foreign fishing vessels in 
the EEZ in ways that will help them to fulfil this responsibility to 
prevent, deter, and eliminate IUU fishing. 

The first area is the regulation of not only fishing but  
fishing-related vessels and activities in the EEZ. My examination 
of coastal state laws and regulations shows that in their 
contemporary practice, coastal states regulate a range of 
fishing and fishing-related activities in the EEZ, including all the 
ancillary operations that form part of modern industrial fishing. 
This jurisdiction extends to the regulation of all the fishing 
and support vessels that are engaged in those fishing-related 
activities in the EEZ. How can coastal states use this jurisdictional 
opportunity to prevent, deter, and eliminate IUU fishing?  
The risk of vessels obscuring the real source of their catch and 
avoiding scrutiny and enforcement can be significantly reduced 
by the coastal state regulating or limiting the conduct of these  
fishing-related activities at sea. By understanding the full 
extent of not only the activities but the vessels to which such 
regulations can be applied, coastal states can maximise the 
application and effectiveness of their laws. 

The second area is the granting of access to living resources 
in the EEZ. The United Nations Convention on the Law of 
the Sea leaves coastal states a wide discretion regarding 
access to these resources by foreign vessels. This provides 
a significant opportunity to allocate access in ways that 
contribute to preventing, deterring, and eliminating IUU 
fishing. In considering whether to grant access, the coastal 

state should consider the compliance history of the vessel 
and its owner, master, and operator. However, given the 
complexities of ownership structures, and the ability for vessels 
to change names and flags, there are inherent limitations with 
this approach. Another option is to consider the flag state’s 
past record of compliance or enforcement cooperation, and 
potentially the likelihood of prospective cooperation as well. 
Some access agreements include a provision establishing 
the flag state’s responsibility to ensure compliance by its 
vessels, which might be enforced through dispute settlement. 
A number of states require the deposit of a performance 
bond at the commencement of fishing operations, as surety 
for the vessel’s compliance. Timor-Leste’s model for issuing 
acquittances on expiration of a fishing permit is another model. 
The reach and effectiveness of these terms and conditions 
can be strengthened through cooperation between coastal 
states, particularly by using a regional register of foreign fishing 
vessels to collectively apply compliance conditions as part of 
the licensing process. 

The third area is the transit of unlicensed foreign fishing 
and support vessels through the EEZ. Unauthorised fishing 
conducted by unlicensed foreign vessels, cloaked in the 
freedom of navigation, poses particular challenges. It 
involves a clash between the flag state’s right to ensure the 
free navigation of its vessels, and the coastal state’s need 
to ensure that this freedom is not used to engage in illegal 
fishing. Since foreign fishing vessels only have the freedom to 
navigate—not the freedom to fish—in the EEZ, any activities 
that might constitute fishing may not be conducted without the 
authorisation of the coastal state. Given the extensive range of 
activities that are considered to constitute fishing, I suggest that 
the freedom of navigation that may be exercised by a foreign 
fishing vessel in a coastal state’s EEZ equates, in practice, to a 
right to undertake continuous and expeditious passage from 
one point beyond the EEZ to another point beyond the EEZ, 
except in circumstances involving force majeure or distress, 
or where the activities are undertaken with the authorisation 
of the coastal state. This understanding provides a firmer 
basis to consider the ways in which a coastal state may assert 
jurisdiction over such vessels, and the type of regulations they 
might adopt to prevent, deter, and eliminate IUU fishing—which 
currently range from measures relating to the purpose, route, 
or mode of navigation and the stowage of fishing gear to 
requirements for prior notification to the coastal state of entry 
to, and exit from, the EEZ, and even requirements to seek prior 
authorisation.

Thus, at the level of principle, I suggest three simple 
propositions flowing from the Subregional Fisheries 
Commission advisory opinion: if coastal states have the primary 
responsibility to prevent, deter, and eliminate IUU fishing in 
the EEZ, then the rights and duties of coastal states and other 
states must be interpreted in a way that allows coastal states 
to fulfil this responsibility and, in particular, the ceiling that is 
placed on the coastal state’s rights must be interpreted in a way 
that keeps it above the floor of its responsibilities. 

This is a simple summary of a complex equation, which involves 
balancing not only the rights and duties of the coastal state but 
the rights and duties of other states and, in some cases, the 
interests of the international community at a whole, in order to 
preserve the compromise regime embedded in the sui generis 
regime for the EEZ. But if we are to effectively address the 
global problem of IUU fishing, it is important to get this balance 
right. These ideas—and the state practice that underpins 
them—are addressed in more detail in my book Coastal State 
Jurisdiction over Living Resources in the Exclusive Economic 
Zone (forthcoming, OUP 2021).



6   Te Herenga Waka—Victoria University of Wellington

Dr Penelope Ridings, New Zealand’s candidate for the 
International Law Commission 

‘Eliminating illegal, unreported, and unregulated fishing and the 
problems it causes’ 

Overview 

Dr Penelope Ridings’s presentation examines the reliance 
placed on IUU vessel lists. She describes the process for 
establishing IUU vessel lists before examining the action that 
is taken in response to IUU vessel listing by flag states, port 
states, and market states. She then describes some of the 
problems with IUU vessel lists, and finally turns to the future 
prospects for addressing some of these problems. 

Dr Ridings is a legal adviser to the Western Central Pacific 
Fisheries Commission (WCPFC). The views presented here are 
her own.

Summary

Illegal, unreported, and unregulated fishing continues today 
despite decades of efforts to curb the problem. Removing or 
disrupting the economic drivers that encourage IUU fishing 
will help to eradicate the global problem. One of the ways this 
is done is through sanctioning vessels involved in IUU fishing 
by denying them access to ports, and thereby preventing 
their catch from entering the market. The identification of 
IUU vessels through the establishment of IUU vessel lists 
has become a major tool in the arsenal of measures to 
address IUU fishing. IUU vessel lists usually follow a particular 
process, which is similar in all regional fisheries management 
organisations (RFMOs). Once a vessel is placed on an IUU 
vessel list, it is subject to severe consequences that flow from 
the fact of listing. Each state or organisation involved, including 
coastal states, flag states, port states, and market states, plays 
a part in eliminating IUU fishing. 

There are a number of practical problems with the use of 
IUU vessel lists. First, there are a range of activities that fall 
within the definition of IUU fishing, from minor infractions 
of conservation measures to serious violations. The RFMO 
members tend to use IUU vessel lists to address two types of 
fishing activities: fishing activities that contravene or undermine 
the effectiveness of RFMO measures on the high seas; or 
fishing activities that involve fishing in the national jurisdiction 
of coastal states without, or contrary to, authorisation. But there 
is often a lack of clarity over which vessels should be placed on 
IUU vessel lists. There may be a lack of verifiable evidence of 
IUU fishing, and due process issues can also arise. 

Another problem is the potential for politicisation of the IUU 
listing process through processes which enable a RFMO 
member to obstruct or prevent one of its vessels being placed 
on an IUU vessel list, even where there is clear evidence of 
IUU fishing. This is a problem, as most RFMOs require such 
decisions to be taken by consensus. It is therefore very rare 
for a member of an RFMO to propose, or agree to, the listing 
of one of its vessels on the draft IUU vessel list. There is also 
the potential for illegal fishing in coastal state waters to be 
addressed through the placement of a vessel on a draft IUU 
vessel list in order to put pressure on the flag state to negotiate, 
so that either action is taken in respect of the vessel, its master, 
or operator, or there’s satisfactory compensation paid to the 
coastal state for violation of its laws. This is not problematic 
in itself, but it means that rarely are vessels that have violated 
coastal state laws placed on IUU vessel lists because some 
accommodation is often reached. 

Third, the reliance on IUU vessel lists is only as good as the 
information on them. More often than not, there is insufficient 
detailed information included on the vessel list to enable a port 

state or flag state whose vessels are involved in transhipment 
to take action against such vessels. Identification details are 
often missing. This makes it very difficult to identify an IUU 
vessel that’s changed its name or its flag. The information 
contained on the IUU vessel list may also be contradictory or 
out of date. 

While IUU vessel lists are designed to address vessel 
compliance, there is increasingly a blurring of vessel-level 
compliance and flag-state compliance. This is despite the fact 
that they are addressed by different processes: vessel listing on 
the one hand and RFMO compliance mechanisms on the other. 
There needs to be a clearer identification of the purpose of IUU 
vessel lists. Are they for addressing rogue IUU vessels, or are 
they for addressing flag state compliance, ensuring that the flag 
state exercises its responsibilities, and ensuring that its vessels 
comply with conservation management measures? These 
are some basic questions of clarity that need to be resolved, 
because this affects how the IUU vessel lists are constructed 
and used. Without this clarity, the blurring of vessel compliance 
and flag state compliance, politicisation of the RFMO  
decision-making process, and deficiencies in the IUU vessel 
lists will continue. 

Most IUU vessel lists identify a single vessel for listing. There is 
no single global IUU vessel list, except for one constructed by 
an NGO which has no particular status. Although some RFMOs 
provide for cross-listing of the vessels of other RFMOs, this 
simply replicates the insufficient information that the RFMO has. 
A global IUU vessel list, centralised at the Food and Agriculture 
Organization, with up-to-date and relevant information would 
be a useful advance. 

Finally, while vessel listing is one option, there are more 
effective ways to shift the economic incentives so there is a 
disincentive on owners and operators to allow their vessels 
to continue IUU fishing. Targeting of catches to prevent them 
entering the market would create a real constraint on illegal 
catches. The deficiencies in the operation of IUU vessel lists 
suggests that more reliance needs to be placed on other tools, 
such as seafood traceability, in order to achieve the objective of 
eliminating IUU fishing. It is clear that what is needed is a  
multi-pronged approach to dealing with the issue. This must 
include action to address catch traceability, and action targeted 
not only at the vessels engaged in IUU fishing but also the 
owners and the operators of those vessels. 

 

Dr Manu Tupou-Roosen, Director-General Pacific Islands 
Forum Fisheries Agency 

‘Going beyond IUU vessel lists: An FFA initiative on persons of 
interest’

Overview 

Dr Manu Tupou-Roosen’s presentation addresses the 
challenges with IUU vessel lists, focusing on the importance 
of a multi-pronged approach. This approach looks beyond 
the compliance history of vessels and flag states, towards 
the people who are involved in and directly in control of 
IUU fishing. She highlights the importance of Pacific tuna 
fisheries and the need for effective monitoring, control, and 
surveillance frameworks. She then explores a Pacific Islands 
Forum Fisheries Agency (FFA) initiative on persons of interest, 
looking at data collection, categories of persons of interest, and 
identifying beneficial owners. 

Summary

Data from 2019 shows that more than 50 percent of the global 
tuna catch comes from the Western Central Pacific Ocean. 
Fish that are caught or trans-shipped illegally are estimated to 
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cost more than US$600 million. The direct economic loss to 
our members—income that could have been received through 
access agreements and licensing—is more than US$150 million. 
The challenge for regulation is that today, IUU fishing does not 
just involve unauthorised fishing vessels—it involves licensed 
vessels misreporting, underreporting, or not reporting their 
catch. 

As well as looking at vessels, we must also look at those who 
control those vessels, both natural and legal persons. It is 
important to go behind the corporate veil and uncover the 
beneficial owners, those that ultimately control and ultimately 
benefit, including from illegal activity. For some time, FFA 
members have been working on a Persons of Interest Project. 
This is linked to the Niue Treaty Subsidiary Agreement for 
Surveillance and Enforcement endorsed by our members, 
under which parties agree to collect data on persons of 
interest. Members also endorsed a Draft Persons of Interest 
Strategy. The next stage is consideration of guidelines and 
procedures. 

The purpose for the collection of persons of interest data is 
to ensure that we can better target our limited monitoring 
control surveillance effort. Collecting this data ensures that 
our decision makers have ready access to not just the vessel 
compliance history but also, importantly, the compliance history 
of the applicant and, behind the applicant, the company and all 
the people involved with the vessel. This will require collection 
of the information from our membership and it is intended that 
this be housed in a database held at the FFA Secretariat, to 
assist in the decision-making undertaken at national level. 

We have three categories of persons of interest. Category 
A consists of those who are associated with a vessel that is 
liable to be refused good standing. Either they have been 
convicted of a serious offence and they have not complied 
with a judgement in connection with that offence, or there’s 
evidence that the operator has committed such an offence but 
it has not been possible to bring that person to trial. Category 
A also covers applicants who have used fishing methods or 
gear that are banned or considered harmful by our Forum 
Fisheries Committee, by our governing council bodies, as well 
as applicants whose vessel is on an IUU list. 

Category B persons of interest are people that are associated 
with vessels involved in offences, including serious offences, 
but no longer warrant Category A listing—for example, if the 
case has been fully adjudicated before national courts and all 
penalties paid. Category B could also cover situations where a 
person has been found guilty of a transnational crime, or where 
a crew member has been involved in an assault, or there’s been 
interference with the work of an authorised observer. Category 
B information may be taken into account by national decision 
makers before they issue a licence. 

The final category is those who are ‘persons to watch’. It is 
a working arrangement: there is a possibility that they’ve 
been fishing in a closed area, for example, but it is yet to be 
determined with the relevant coastal state on the conditions of 
their licence, or it might be reflected as an unlicensed vessel 
in our database at FFA but we need to cross-check that with 
countries because sometimes there’s a lag with licensing 
information that we receive. The types of individuals that 
we would be looking at for this listing are owners, directors, 
de facto directors, shadow directors, charterers, operators, 
masters, fishing masters, and navigators. 

We recognise just how important it is to go behind the 
corporate veil. Most times the identity of the beneficial owner 
is hidden and so there is important work to be done to uncover 
this. Nauru’s legislation provides a useful definition: a beneficial 
owner is a natural person with ultimate control directly or 
indirectly over the legal entity; who ultimately owns the legal 

entity; or on whose behalf the legal entity is created. A practical 
approach in line with international approaches would be for 
each member to require the details of the ultimate beneficial 
owner of the vessel, where it could amount to 25 percent or 
more (including a cumulative amount), or where the person has 
effective control of the vessel. The EU has suggested another 
approach, to list just the five largest beneficial owners behind a 
vessel, but this is not one that the FFA is keen to follow. 

There are some challenges to creating a unique person 
identifier (UPI), especially where the characters are used in 
non-Latin alphabets. The first point of reference for us would 
be the passport number, but we know that there are issues 
with the use of false passports, and a lot of crew don’t have 
passports. We are looking at something like a seafarer’s 
certificate instead. A more complex approach would be to set 
up an actual UPI register similar to the International Maritime 
Organisation scheme, and a possible option for the future might 
be a biometric identification system. The type of information to 
be obtained is the name, address, date of birth, and passport 
number of the master, fishing master, navigator, and charterer. 
In addition, the name of the vessel and IMO number is to be 
sent to the FFA Secretariat. 

It would be crucial to get this information at the application 
stage. Otherwise, the incentive is not there. We would need 
a regulation power for information to be obtained later if 
the original information is found to be incomplete, and an 
accompanying power to cancel any authorisation that had been 
given. 

We have to remember why we do what we do, and why we 
must give it our best. Our people, our fisheries, our future. 

 

Associate Professor Makoto Seta, Yokohama City University 

‘Criminalisation of IUU fishing: From the perspective of 
principles of state jurisdiction’

Overview 

Professor Makoto Seta’s presentation discusses how 
criminalisation can be used to combat IUU fishing. Professor 
Seta begins by introducing the issue and current responses 
to IUU fishing. He then highlights three reasons why 
criminalisation is an effective tool: it can change public 
perception; there are established international frameworks and 
procedures for cooperation in criminal matters; and it draws 
on principles of state jurisdiction under which coastal, market, 
port, and flag states and states of nationality could exercise 
jurisdiction. Criminalisation should be pursued in combination 
with other measures to address the problem of IUU fishing. 

Summary

There are a range of measures available to combat IUU 
fishing, including IUU vessel listing, area-based management 
tools, prohibitions on transhipment, and catch documentation 
schemes (CDS). I believe that criminalisation can also be an 
effective method, and it can be connected to, or assist, other 
methods to tackle against IUU fishing. 

There are links between IUU fishing and other crimes that are 
closely linked with fishing operations, and crimes associated 
with the fisheries sector that are not directly linked with fishing 
operations but are used as a means to commit such crimes.  
I will focus on the criminalisation of IUU fishing itself at first, and 
fisheries-related crimes to the extent it is relevant.

Currently, in most states, IUU fishing or some types of illegal 
fishing are administrative offences and not criminal ones. 
Criminalisation turns such administrative offences into 
criminal ones. As a result, public perception of such offences 
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is expected to be changed. There are two ways in which 
IUU fishing might be criminalised: through international law, 
or through municipal law. In the contemporary international 
system, it is difficult to enforce a criminal norm without 
criminalisation in municipal law. This back and forth between 
international and municipal law seems important to criminalise 
some acts globally. Criminalisation, conceptualised in this way, 
can be an excellent tool to fight against IUU fishing for three 
reasons. 

First, criminalisation can change public perception, which 
would deter IUU fishing and facilitate international cooperation. 
Second, we can utilise existing procedures for international 
cooperation in criminal matters. This would also allow 
international organisations such as Interpol to play a more 
important role in the investigation. Since each state has its 
own criminal system, technically it would be easier for states 
to introduce IUU fishing into such a system. But the criminal 
system has its own culture, and therefore it is sometimes quite 
difficult for some states to incorporate new factors and new 
elements. 

Third, criminal jurisdiction is a typical example of principles of 
state jurisdiction under international law, so we can easily refer 
to these principles. A number of states are relevant to IUU 
fishing: coastal states, market states, port states, flag states, 
and states of nationality; that is, the state of which a person is a 
national. Those states may have jurisdiction over IUU fishing on 
different bases of jurisdiction.

Coastal states can apply their criminal law in their territorial 
waters; however, the scope of their jurisdiction over the EEZ is 
more limited, with some conditions. Under UNCLOS, coastal 
states may not impose imprisonment as a penalty for violation 
of their laws and regulations in the EEZ, in the absence of 
agreements to the contrary by states concerned.

Market states are not expected to criminalise fishing itself, but 
rather market-related crimes such as illegal trafficking. Their 
exercise of jurisdiction can be justified on the basis of the 
territorial principle. 

If IUU fishing is committed by foreign vessels and people in 
areas beyond the waters of a port state, there is no nexus with 
the port state and, therefore, the port state could only exercise 
criminal jurisdiction on the basis of the universality principle. 
Although such exercise of jurisdiction is not allowed under 
the existing treaty framework, from a theoretical perspective, 
IUU fishing can be subjected to universal jurisdiction given the 
similarity to vessel-source pollution on the high seas, which 
is subject to universal jurisdiction under article 218 of the 
UNCLOS. 

Flag states are not obliged to criminalise IUU fishing under 
UNCLOS or customary law; however, proper criminalisation and 
enforcement could solve most of the problems of IUU fishing. 

States of nationality have jurisdiction over their nationals based 
on the active personality principle. The UNCLOS requests 
states of nationality to regulate their own nationals but does 
not require criminalisation. RFMOs, likewise, do not require 
criminalisation. 

The strictest regulations against IUU fishing have been taken 
by the EU, with some of its members criminalising IUU fishing 
in their municipal law. However, other member states have 
struggled to achieve this, and have been unable to prosecute 
because the offence is administrative, not criminal. Some Asian 
states, including Thailand, have successfully criminalised IUU 
fishing, after they were requested to do so by the EU. 

In conclusion, to enforce fishing regulations, global 
criminalisation is one of the methods to be adopted. Some 
states, such as coastal states and flag states, clearly have 
criminal jurisdiction over IUU fishing. On the other hand, port 
states and states of nationality need to clarify their rights and 
the conditions for exercising their jurisdiction. In addition, we 
need to establish an obligation to criminalise IUU fishing, which 
seems very difficult. To enhance the contribution of market 
states, it might be better for us to consider the responsibility of 
legal entities. However, as article 5 bis of the SUA Protocol also 
admits, the non-criminal liability, different types of liability from 
criminal responsibility, might be better. 
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DAY TWO, SESSION THREE
Climate change and marine environmental 
protection in the Pacific

Professor Chie Kojima, Chuo University 

‘Towards global MSR governance in the era of climate change’

Overview

Professor Chie Kojima’s presentation discusses why building 
the global governance of marine scientific research (MSR) is 
important in tackling adverse effects of climate change on the 
marine environment. She identifies areas where knowledge 
gaps exist in taking ocean-based mitigation and adaptation 
measures against climate change. She also touches upon 
issues related to new technologies in MSR that have been 
tested or are in use, such as marine climate engineering or 
geoengineering. Professor Kojima then discusses challenges 
of the UNCLOS regime for MSR, namely the zonal approach. 
She finally argues that the duty to cooperate in MSR under 
UNCLOS, as well as informal processes existing outside 
UNCLOS facilitated by international organisations, play 
important roles in improving global governance of MSR in 
taking prompt and appropriate measures against climate 
change. 

Summary 

The Intergovernmental Panel on Climate Change (IPCC) Special 
Report on the Ocean and Cryosphere in a Changing Climate, 
published in 2019, confirms that carbon emissions from human 
activities are causing ocean warming, acidification, and oxygen 
loss. In order to prevent and minimise adverse effects of climate 
change on the marine environment, a variety of ocean-based 
mitigation and adaptation measures have been discussed,  
and implemented to a limited extent. The IPCC report notes 
that uncertainties and gaps exist as to the effectiveness of 
these measures. A number of measures are still at the  
proof-of-concept stage and require further scientific research. 

Technological innovations have been used to advance MSR in 
understanding and counteracting adverse effects of climate 
change on the oceans. For example, autonomous profiling 
floats have been deployed to collect data from the oceans. 
Marine climate engineering such as ocean iron fertilisation and 
ocean upwelling are also new technologies that have been 
invented to counteract climate change. They are not only of 
transboundary and potentially global character but are also 
human interventions to the climate systems whose potential 
negative impacts on the marine environment are unknown. 

How could the UNCLOS regime accommodate the need to 
advance MSR in relation to climate change? The convention is 
the first multilateral treaty to provide for a right to MSR that is 
enjoyed by all states and international organisations. It takes 
a zonal approach and balances the interests of researching 
states and coastal states by creating a consent regime for MSR 
conducted within areas of national jurisdiction. Coastal states 
can exercise jurisdiction to regulate, authorise, and conduct 
MSR within the territorial sea, the EEZ, and the continental shelf. 
The UNCLOS also provides freedom of MSR on the high seas 
as well as the right to conduct MSR in the Area, which should 
be exercised exclusively for peaceful purposes and for the 
benefit of humankind as a whole. 

The consent regime seems to be straightforward, but the 
UNCLOS regime is facing challenges in meeting the needs 
to advance MSR globally, across maritime boundaries, and 
using new technologies in the era of climate change. First, 
the lack of definition of MSR creates uncertainty about the 
applicability of the UNCLOS rules to a range of research 
activities related to mitigation and adaptation measures for 
climate change. Second, there are no explicit references to 
competent international organisations that have the right to 
conduct MSR. It is generally understood that this phrase means 
only intergovernmental organisations, but it has been widely 
recognised that a number of non-governmental organisations, 
including professional societies and research institutions, are 
formally or informally involved in MSR activities in tackling 
climate change. Third, the consent regime for MSR in the EEZ 
is unevenly interpreted by the international community. In 
applying the regime, some coastal states apply more stringent 
rules on MSR than other states. Fourth, disputes arising 
from MSR in the EEZ and continental shelf are not subject 
to compulsory dispute settlement systems under UNCLOS. 
Fifth, it is unlikely that, apart from the consent regime, the 
rules concerning MSR under UNCLOS will become customary 
international law due to a lack of state practice. Active 
participants in MSR are mostly developed states and there is 
little practice from landlocked or geographically disadvantaged 
states. There is also potential for different interpretations of 
the text of UNCLOS regarding the ability of coastal states to 
withhold their consent. 

While there are a number of challenges in the UNCLOS regime 
on MSR, the duty to cooperate in MSR, stipulated under 
Article 200 of Part XII UNCLOS, may play an important role in 
advancing the study of adverse effects of climate change as 
pollution to the marine environment. The duty to cooperate 
is recognised as a fundamental principle for the protection of 
the marine environment, and the provision creates a linkage 
between MSR and the protection of the marine environment 
through the duty to cooperate. As a framework agreement, 
UNCLOS does not specify means for cooperation, and 
implementation of the duty to cooperate may rely on formal or 
informal processes. 

International organisations are playing an important role in 
improving global MSR governance beyond the UNCLOS 
regime, by integrating both formal and informal strategies in 
its activities. By informal strategies, I mean not only soft law 
instruments but also various actions taken across different 
actors in the process of achieving a common goal. The Global 
Ocean Observing System established by the Intergovernmental 
Oceanographic Commission (IOC) of the United Nations 
Educational, Scientific and Cultural Organization (UNESCO) is 
a successful example of gathering resources of the member 
states and letting their expert stakeholders participate in a 
global research project in climate change.

The ISA also facilitates international cooperation for MSR in 
the Area. The ISA developed the Draft Action Plan on Marine 
Scientific Research in 2020 with a view to implement the UN 
Decade of Ocean Science for Sustainable Development.

In conclusion, we need alternatives to the MSR regime under 
UNCLOS to facilitate the processes of gathering and sharing 
accurate scientific information that is necessary to take 
effective measures against climate change and to find out 
potential negative impacts of new technologies on the marine 
environment in taking such measures. Informal strategies 
offered by some international organisations help improve 
global MSR governance in these processes participated by 
both states and non-state actors. In my opinion, the two are 
mutually reinforcing. 
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Professor Karen Scott, University of Canterbury 

‘A line in the sand? Fixing maritime boundaries for Pacific Island 
nations’

Overview 

Professor Karen Scott’s presentation explores the question 
of fixing maritime baselines and/or outer limits in response 
to Pacific sea level rise. Professor Scott maps the physical 
and legal dimensions of the problem of Pacific sea level rise. 
She then explores how fixing maritime boundaries might 
resolve these issues. She looks at the various mechanisms 
for fixing boundaries that commentators have proposed. Her 
presentation develops two further options that utilise a regional 
approach. These are imperfect but potentially pragmatic 
options to try to move this area of law forward. 

Summary 

Contemplating the question of climate change in the Pacific, 
one immediately is drawn to the issue of maritime boundaries, 
maritime zones, and the impact of sea level rise on those 
zones. The physical consequence of sea level rise is typically 
that the normal baseline, the low waterline, is often forced 
landward as coastal erosion occurs, and base points such 
as islands, rocks, and reefs may well be lost. This also 
impacts on the size of maritime zones. In the most extreme 
scenario, maritime zones may disappear altogether if the land 
disappears, as maritime zones are associated with territory. 

This physical problem raises a legal problem. The academic 
consensus is that baselines are ambulatory, meaning that they 
follow the physical geography of the coastline. Changes in 
that physical geography as a result of sea level rise will have 
consequent implications for those maritime zones. While it 
is not stated in UNCLOS that baselines are ambulatory, this 
is a reasonable interpretation given the broader context of 
UNCLOS and the fact that UNCLOS identifies situations where 
limits are fixed rather than ambulatory—in relation to deltas, the 
outer continental shelf, and maritime delimitations established 
by treaties between states. 

Fixing boundaries provides a fairly straightforward solution to 
the legal problem raised by sea level rise. It could involve fixing 
the baselines from which boundaries are measured, fixing outer 
limits, or both. There is support for this proposal from a number 
of states and the International Law Association Committee on 
International Law and Sea Level Rise. The committee said that 
once a state has properly determined its maritime zones under 
UNCLOS, its baselines and limits should not be required to be 
recalculated should sea level change affect the geographical 
reality of the coastline. Although UNCLOS supports an 
ambulatory approach, there are strong arguments supporting 
fixed baselines, including equity and fairness as between 
states, stability of the regime, and transparency. It can also be 
used to support states’ obligations with respect to adaptation 
under the climate change regime. 

I identified 10 broad types of solutions or mechanisms for fixing 
boundaries that authors have suggested in the past. These 
range from physical measures, such as reinforcing the coastline 
or building up islands, to more technical legal measures such as 
depositing a chart with fixed coordinates, interpreting UNCLOS 
in light of subsequent practice, developing a general customary 
norm recognising historic rights, through to adopting separate 
instruments. 

I want to put forward two further options—11 and 12—which 
focus on a regional approach to fixing maritime zones. I have 

described these as imperfect but pragmatic; imperfect because, 
in an ideal world, principles of the law of the sea should 
really be decided on a global basis and there are inevitable 
challenges in developing a regional approach, but pragmatic 
because there has been quite significant regional practice 
in the Pacific in this area. The first option is a modification of 
UNCLOS pursuant to article 311(3), and article 41 of the Vienna 
Convention. Essentially, this would be an agreement between 
Pacific Island states. The second option, alternatively, or 
potentially in cumulation, is recognising a regional customary 
norm applicable to Pacific Island states supporting fixed 
maritime boundaries. 

Why take a regional approach? The first argument is that there 
has been significant practice within this region, both at the 
regional and at the national level, so there is a groundswell 
of support for instruments and practice that indicate a 
movement towards fixing maritime boundaries. Multiple 
regional instruments have been adopted over the past decade 
or so that support the idea of taking steps to fix maritime 
zones that cannot be challenged due to sea level rise. At the 
national level, a number of states in the Pacific, supported by 
other states including New Zealand and Australia, have been 
developing maritime legislation that effectively establishes fixed 
limits. A number of these limits are expressly said to be fixed in 
the face of climate change. 

How might these options work? Option 11, which is a 
modification agreement, builds on the opportunities for groups 
of states to modify a treaty as between themselves under 
certain conditions. Modification of treaties is permitted under 
article 41 of the Vienna Convention on the Law of Treaties as 
long as: the option is provided for by the treaty, or it is not 
prohibited by the treaty; it does not affect the enjoyment of the 
treaty by the other parties; and does not relate to a provision 
derogation which is incompatible with the effective execution of 
the object and purpose of the treaty as a whole. 

The UNCLOS itself provides for modification under article 311, 
essentially allowing parties to conclude agreements modifying 
or suspending the operations of UNCLOS applicable solely to 
relations between them, under broadly the same conditions as 
the Vienna Convention. Thinking about a possible modification 
agreement just between those Pacific states, I think the first two 
conditions under article 41 of the Vienna Convention can be 
quite easily met. The agreement would not relate to a provision 
that is essential to the object and purpose of UNCLOS and 
does not affect the application of the basic principles. The third 
requirement could possibly be challenged in theory, because 
fixing maritime zones prevents the potential reversion of these 
zones to the high seas, but one hopes this argument would 
not succeed. The final problem is that the agreement would 
only be applicable to the relations between the parties to that 
agreement, so between the Pacific nations themselves, rather 
than to relations with all states. 

The other option is evolving a specific or regional custom in 
the Pacific. There is no reason in principle why you could not 
develop such a regional custom setting out fixed maritime 
zones for the Pacific. Indeed, the International Law Association 
Committee indicated that there was a significant body of 
practice that was beginning to develop custom in the region. 
Again, the problem with a regional custom is whether it is 
opposable to states more generally. That goes to the imperfect 
part of this particular proposal, but this could be addressed if 
other states accept or acquiesce to the custom. 
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Dr Bjørn-Oliver Magsig, Te Herenga Waka—Victoria University 
of Wellington

‘International law and the ocean–climate nexus: The Herculean 
task of conquering twinned crises’

Overview 

Dr Bjørn-Oliver Magsig’s presentation looks at the  
ocean–climate nexus and how international law is managing 
this nexus. Dr Magsig asks whether international law is doing 
a good job, whether it is doing an effective job, and whether 
the ocean–climate nexus actually is a legal problem. After 
explaining the linkages between the current ocean and climate 
regimes, Dr Magsig assesses the efficacy of those regimes in 
managing the ocean–climate nexus. Dr Magsig then discusses 
how we might manage the ocean–climate nexus better with the 
help of international law. 

Summary 

The ocean system and the climate system are very closely 
interlinked. The ocean is the biggest carbon sink, and it has 
absorbed around 90 percent of the excess heat of global 
warming. Currently, the oceans are heating up a lot faster  
than initially thought by the scientists. Ideally, given the  
ocean–climate nexus, the legal regimes governing the climate 
and the oceans should reinforce one another. The idea is that 
the intersection in the middle between the two legal regimes 
should be as big as possible. We definitely do not want the two 
regimes operating in a way that makes the intersection smaller 
or undermines the other regime. 

My main question is: Is it actually a legal problem? Focusing on 
those two regimes, how well is the international legal system 
equipped to deal with the ocean–climate nexus? Looking first 
at UNCLOS, Part XII creates a general obligation for states to 
protect and preserve the marine environment. Under article 
194, states must take all measures to prevent, reduce, and 
control pollution from any source. Section 5 adds that special 
care should be taken to rare and fragile ecosystems, and 
endangered species. Carbon emissions meet the definition 
of pollution in article 1, which defines pollution in the marine 
environment to mean the introduction by people, directly or 
indirectly, of substances or energy into the marine environment 
that cause harm to living resources and marine life, hazards to 
human health, and hindrance to marine activities. 

If we have these points of potential regime interlinkages, if 
UNCLOS allows us to bring the climate regime in, how does 
it do so? Importantly, article 197 talks about cooperation: it 
provides that states shall cooperate on a global and/or regional 
basis directly or through competent international organisations 
such as other treaty regimes in formulating and elaborating 
international rules, standards, and recommended practices and 
procedures. That suggests UNCLOS is open to benefit from 
cross-fertilisation outside the marine environmental regime. 
Articles 207 and 212 talk specifically about pollution from  
land-based sources, covering climate change and pollution 
from, or through, the atmosphere. These articles, which have 
been built upon by courts and tribunals, strengthen the duty to 
cooperate and open the door to regime interaction with, in this 
case, the climate regime.

Looking at the climate regime, the goal of the UNFCCC is to 
achieve stabilisation of greenhouse gas concentrations to 
avoid dangerous interference with the climate system and also 
to allow for ecosystems to adapt naturally to those changes 
that happen nonetheless. The Paris Agreement has adopted 
a temperature target: we have to hold the increase in global 
temperatures well below two degrees above pre-industrial 
levels and pursue efforts to limit the temperature increase to  
1.5 degrees. 

An interesting point here is not only that we seem to be failing 
big time, but from an oceans perspective, those targets are 
too lax. We can see what is happening at the moment to our 
oceans with only 1.1 or 1.2 degrees of warming—dramatic 
impacts—and even the 1.5-degree target is still too high, so we 
should push for even lower temperature targets than what we 
have agreed on in Paris. 

It is also interesting to look at what all state parties have to do 
under the UNFCCC: they shall promote and cooperate in the 
conservation and enhancement of sinks and reservoirs. Here, 
the oceans are mentioned, but in a rather managerial way, 
focusing on the ocean as a carbon sink and not talking about 
the ocean ecosystems. That has been criticised. I think Paris 
has failed to build on new science about the importance of the 
oceans for the climate system, and vice versa. While it has not 
gone backwards, the Paris Agreement should have gone a few 
more steps forward. 

How do we address these two crises better with the help of 
international law? Here, I put a lot of hope in the nationally 
determined contributions (NDCs). They are the cornerstone of 
the Paris Agreement and, because of how those two regimes 
interact, I believe that the NDCs are the way forward in 
generating climate action with the ocean–climate nexus as a 
central focus. The idea is to slowly but surely move away from 
a purely adaptive approach and towards including mitigation 
strategies such as incorporating seagrass and the blue 
economy into NDCs. 

New Zealand is no exception here. Even though we are an 
island nation, there is barely anything on the ocean in the 
Climate Change Commission advice. More work needs to be 
done, and the law is not a hurdle here—as we have seen,  
there are options to connect the oceans and climate regimes. 
There have been initiatives to connect the regimes, and a  
lot of hope is put on Glasgow in further integrating the  
ocean–climate nexus. Similar things have happened under 
UNCLOS. I would argue that because of the way those two 
regimes work, the climate regime is actually more apt in 
pushing for common action because of its conference of the 
parties (COP) system, for example. There are also interesting 
prospects for developing dispute-resolution mechanisms in 
the climate regime which are similar to mechanisms under 
UNCLOS. 

In conclusion, UNCLOS does provide a framework of 
obligations that can be linked to climate change. It contains 
general obligations and obligations to cooperate, including 
with other international institutions and agreements. I think 
there is a huge opportunity there. The UNFCCC and Paris are 
more focused on the terrestrial environment, but because of 
the flexible mechanism of NDCs, I am still very hopeful that, as 
science moves on the law, the policy will slowly catch up. 

 

Professor Natalie Klein, UNSW Sydney 

‘Informal agreements and UNCLOS as a living treaty: An 
example from responses to navigational threats’

Overview 

Professor Natalie Klein’s intervention draws on her ongoing work 
on informal agreements in the law of the sea. Professor Klein 
briefly introduces the use of informal agreements in dealing 
with certain maritime issues before looking at three examples 
in relation to navigational safety: the Code for Unplanned 
Encounters at Sea (CUES), the US–China Memoranda of 
Understanding, and the Association of Southeast Asian Nations 
(ASEAN)–China Declaration of Conduct and potential Code of 
Conduct. She considers the significance of those agreements, 
particularly as set against UNCLOS and how we understand the 
rules set out in that treaty. 
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Summary

Informal agreements generally involve a process of 
international cooperation, usually between public authorities, 
and they may involve participation of private actors or 
international organisations in varied institutions and networks. 
In the law of the sea context, there are numerous instruments 
that are developed by private actors and subsequently 
endorsed by public authorities. 

There are incentives for using informal agreements. Shaffer and 
Pollack identify five factors: these agreements are easier and 
less costly to negotiate; they impose lower ‘sovereignty costs’ 
on states in sensitive areas; they provide greater flexibility 
to cope with uncertainty and learn over time; they allow for 
greater ambition and ‘deeper’ cooperation; and they are 
directly available to non-state actors. 

It is instructive to look at three examples of informal 
agreements: the CUES, the US–China Memoranda of 
Understanding, and the ASEAN–China Declaration of Conduct 
and potential Code of Conduct. These three examples were 
designed to set standards of conduct, in response to particular 
tensions between the actors concerned. 

The CUES has two aspects: navigational safety and 
communication procedures. The CUES includes a list of 
measures that the prudent commander might generally 
avoid. This raises the question whether CUES provides 
guidance when interpreting due-regard obligations under 
UNCLOS. It is very explicitly stated that the CUES is not legally 
binding under international law. In this regard, it is quite clear 
that CUES’s status under international law is not one that 
creates responsibilities. It also probably does not count as a 
subsequent agreement for the purposes of treaty interpretation. 
The CUES is therefore an interesting dichotomy: on the one 
hand, it purports to stipulate international standards, but on the 
other hand, it firmly disavows its relevance or application as 
international law. 

The China–US Memoranda of Understanding sit within 
a legal framework established by a 1998 bilateral treaty. 
The Notification MOU creates a frame for exchange of 
information and use of observers, and it is explicitly entitled 
as a confidence-building measure. The Behaviour MOU is 
more interesting, because it describes itself as an effort to 
strengthen adherence to existing international law and norms. 
Section 5 of the Memorandum states that it is not intended 
to be binding or to affect the parties’ rights and obligations. 
However, the prescriptive content of the Behaviour MOU is 
striking, to the point that what is set out within the Behaviour 
MOU is described as a series of rules. The MOU also uses legal 
definitions and particular provisions that we find in the CUES, 
the International Regulations for Preventing Collisions at Sea 
(COLREGS), in UNCLOS, and the International Code of Signals. 
The MOU thus draws from both formal and informal sources of 
international law and brings them together as a way of guiding 
the parties’ behaviour. Once again, we have this interesting mix 
within a particular agreement that has what might be seen as 
normative effect, but clearly no normative intent. 

The third example is the Declaration of Conduct. Unlike the 
other two instruments, it is extremely threadbare when it comes 
to international law. The Declaration of Conduct therefore 
probably falls within the category of confidence-building 
measures because it only reaffirms existing rules. What it does 
is creates mechanisms for implementation, which allows for 
practical consequences, and that can be a benefit of informal 
agreements. But certainly, in the context of the Declaration 
of Conduct, it seems that when actions are contrary to that, it 
would undermine its normative effect in different ways. 

The examples raise the question of why informal agreements 
are being used to respond to navigational threats. It seems 

that one advantage is that the very process of creating 
the agreements provides opportunities to discuss what 
expectations are, and what the standards should be, around 
behaviour. I think there is potential for informal agreements 
to have normative effect in international law through treaty 
interpretation. 

But there are risks here, and I have some hesitancy in 
suggesting that there is good reason to pursue informal 
agreements where you are going to be replicating existing 
rules of international law. Informal agreements may serve 
diplomatic or political purposes by reaffirming adherence 
to international law, but they do not necessarily provide any 
clarification, promote transparency, or provide mechanisms 
to see how a living treaty could evolve to respond to modern 
day circumstances. Some commentators have also expressed 
concern, and Kraska has rightly noted that states may degrade 
existing international law principles by enclosing them within 
an informal agreement that they say is not to be considered 
binding as a matter of international law. I think it is very 
important to consider that any informal agreement is not going 
to be antagonistic to existing international law. 

Informal agreements may elaborate on the details of broad 
international law principles, and there is possibility for them to 
have normative effect and to affirm the rules-based order of the 
oceans. But we also need to be very alert to the possibility of 
an informal agreement moving away from, or being antagonistic 
to, existing legal rules. The full implication of their use must 
be appreciated, especially when we’re dealing with issues as 
important as navigation and the ongoing status and relevance 
of UNCLOS.

Professor Stuart Kaye, Director of Australian National Centre 
for Ocean Resources, University of Wollongong 

‘Freedom of navigation and grey-zone tactics in the South 
China Sea—An analysis of recent developments’

Overview 

Professor Stuart Kaye’s presentation discusses issues around 
China’s grey zone tactics. Professor Kaye begins by providing 
background to the grey-zone activities in the South China Sea, 
focusing on the activities of the maritime militia at Whitsun Reef. 
He then discusses issues of state responsibility with respect 
to those activities, addressing questions of attributability and 
whether long-term anchoring is consistent with international 
law. Finally, Professor Kaye draws some conclusions from 
recent events, demonstrating that China’s activities have 
complicated the environment for other littoral states in the 
region. 

Summary

China maintains a reserve militia force that operates at sea, 
usually referred to in English as the maritime militia. According 
to the 2010 China Defence White Paper, it has eight million 
members, so it is sizeable, albeit not heavily armed. The 
maritime militia carries out grey-zone activities, which typically 
involve militia vessels preventing other uses of the ocean by 
other states—for example, harassing vessels, preventing fishing 
activities, and ‘swarming activity’. 

A recent example that could fall into the category of ‘grey-zone 
activities’ is the anchoring of large numbers of maritime militia 
vessels at Whitsun Reef earlier in 2021. Whitsun Reef is a low 
tide elevation. Accordingly, it does not generate a territorial 
sea of its own force. It also may not be within 12 nautical miles 
of anything that is clearly identifiable as land by which it could 
generate a territorial sea. Therefore, the waters within the reef 
may not be the territorial sea. Instead, Whitsun Reef would be 
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part of an exclusive economic zone. Based on the decision in 
the South China Sea Arbitration, that exclusive economic zone 
belongs to the Philippines. 

The legality of the Chinese anchoring in these waters becomes 
a question of state responsibility. This involves two elements 
from the International Law Commission Draft Articles on the 
Responsibility of States for Internationally Wrongful Acts. First, 
we have to have attribution to the state and, second, we have 
to have a breach of an international law obligation.

Turning to attributability, if these vessels have been directed to 
be there by China, then their conduct is attributable to China. 
But China has said the vessels are simply at anchor. Then we 
ask, are they directed or controlled by the state? If they’re 
there under maritime militia orders, then clearly this would also 
be attributable to China. But China has not identified vessels 
as maritime militia, so although we might suspect that they’re 
being directly controlled by the state, in these circumstances 
we can’t be certain. 

The next question is whether the conduct, although not initially 
attributable to the state, is acknowledged and ultimately 
adopted by a state as its own. In these circumstances, a case 
can be made that China is ultimately accepting what is taking 
place here. Certainly, this has been the view of the Philippines 
with respect to swarming behaviour in the past; for example, 
when Thitu Island was swarmed in 2019.

This leads us to the second half of the equation: breach of 
international law. The relevant provision here is article 58, 
which states that certain high-seas freedoms are applicable in 
the exclusive economic zone. These include navigation and 
overflight, although there needs to be due regard to the rights 
and duties of the coastal state. 

The question is, does freedom of navigation also include the 
right to anchor? There’s very little international discussion of 
this issue, but there is an article written by a US naval officer 
at the Naval Postgraduate School in Monterey. The idea is that 
freedom of navigation does not mean that a vessel must be 
underway. The right to freedom of navigation could include 
stopping and anchoring within an exclusive economic zone—
though not in such a way as to detrimentally impact on the 
rights of coastal states. 

Does this amount to claiming an area of the high seas, which is 
prohibited under article 58? In the South China Sea Arbitration, 
the Arbitral Tribunal formed the view that nothing that China 
had done with respect to its nine-dash line, which the Tribunal 
found to be unlawful, amounted to potentially claiming the 
South China Sea as areas under sovereignty. There is  
nothing in any of the statements by China suggesting that  
the long-term anchoring in the lee of Whitsun Reef amounts to 
any sort of claim that would be different in nature to what China 
has asserted before. 

In my view, earlier grey-zone activities by China, such as 
swarming and preventing resupply, could be attributed to China 
and ultimately would be a breach of the due-regard obligation 
in article 58. But it is arguable that simply anchoring at Whitsun 
Reef does not necessarily amount to a breach of article 58, and 
this could be a sign of a new phase in grey-zone activities.  
I would argue that it might suggest a more sophisticated 
analysis coming from China underpinning their activities in the 
South China Sea. 

If China is going to be engaging at a more sophisticated level, 
then the environment will become more complicated for other 
littoral states. They will need to carefully assess what the 
Chinese are doing in order to frame responses that will remain 
within the fabric of international law. 

 

Captain Kentaro Furuya, Associate Professor, National 
Graduate Institute for Policy Institute; Professor, Japan Coast 
Guard Academy 

‘The rule of law and maritime law enforcement’

Overview

Captain Kentaro Furuya’s presentation explores the  
rule of law and maritime law enforcement. Captain Furuya 
discusses law enforcement activities at sea, their uniqueness, 
and the different roles of international and national law in  
law-enforcement operations. He also touches upon the rule of 
law at sea, focusing on the three principles created at the  
Shangri-La Dialogue in 2014. Focusing on the recent enactment 
of the Chinese Coast Guard Law, Captain Furuya argues that 
maritime law enforcement activities by the Chinese authority 
pose a rising threat to the rule of law at sea. 

Summary 

International law and national law have different roles to 
play in law enforcement activities at sea. International law 
allocates state jurisdiction in different maritime zones, whereas 
national law defines activities that constitute a crime. For a 
state to exercise jurisdiction, the subject activities must be 
both illegal under its national law and within the scope of the 
state’s jurisdiction under international law. Thus, maritime law 
enforcement officers need to understand these different roles 
to exercise police powers at sea effectively.

International law also plays a role to avoid conflicts and 
skirmishes in maritime law enforcement operations. Maritime 
law enforcement operations are an application of state power 
including coercive measures at sea, which is a part of the global 
commons. Therefore, observing international law is significant 
to maintain the legal order at sea and prevent collisions with 
other actors at sea. The rule of law should prevail at sea too.

What is the rule of law at sea? Then Japanese Prime Minister 
Shinzō Abe advocated three principles of the rule of law at the 
2014 Shangri-La Dialogue: making and clarifying claims based 
on international law; not using force or coercion in trying to 
drive claims; and seeking to settle disputes by peaceful means. 
From this perspective, the UN Convention of the Law of the 
Sea (UNCLOS) plays an important role: it provides different 
rights and obligations that serve as the legal basis of the 
claims by states under international law, and it also establishes 
the International Tribunal for the Law of the Sea (ITLOS) for 
the peaceful settlement of disputes and maintenance and 
development of the international legal order at sea. 

From this perspective, one serious challenge in East Asia is 
the recent enactment of the Chinese Coast Guard Law. The 
Chinese Coast Guard Law was officially passed by Congress 
on 22 January 2021 and took effect on 1 February 2021. The 
Chinese Coast Guard had been established in 2013 by merging 
several law enforcement agencies, and it was subsequently 
restructured in 2018. Until that time, the Chinese Coast Guard 
engaged in their duties without having legislation to govern 
the activities. The Chinese Coast Guard Law designates the 
Chinese Coast Guard as an important maritime armed force 
that is under the command of the Central Military Commission. 

The Chinese Coast Guard Law is highly controversial because 
it legitimates some law-enforcement activities that are not 
clearly based on international law. This contradicts the first 
principle of the rule of law: making and verifying claims 
based on international law. Application and enforcement 
of such provisions would be legal only internally but illegal 
internationally. The Vienna Convention on the Law of Treaties, 
Article 27 provides that internal law may not be invoked as a 
justification for its failure to perform a treaty. 
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An example is article 21 of the Law, which allows the Chinese 
Coast Guard to take control measures over foreign warships 
or other government ships for non-commercial purposes 
that violate China’s domestic law in waters under China’s 
jurisdiction. Under international law, warships and government 
vessels operating for non-commercial purposes enjoy immunity 
from exercise jurisdiction by a foreign state. Nevertheless, 
Chinese Coast Guard ships may take such measures by 
invoking the Chinese Coast Guard Law, not international 
law. Taking such measures is a challenge to the immunity of 
warships and government ships and the existing legal order 
established by UNCLOS. This would worsen the situation and 
nullify the role of international law.

This has implications for the security environment around the 
East China Sea too. Tensions have escalated over the last 
few years, with the largest presence of Chinese Coast Guard 
fleets in the contiguous zone and the longest intrusion into the 
Japanese territorial sea of the Senkaku Islands. The Chinese 
Communist Party marked its 100th anniversary in 2021; thus, 
China may expand its presence in the East China Sea to 
enhance its national prestige. 

Therefore, it will become increasingly important to observe 
existing international law, particularly UNCLOS, to ensure 
that activities in the area do not escalate. To date, accidents, 
collisions, or incidents between Japanese and Chinese 
vessels in the area have been avoided. One reason for this 
is that international law, including the rule of navigation and 
immunities, has been respected and observed on a mutual 
basis. 

The immunity of warships and government vessels that are 
carrying out their official duties plays a substantial role in 
preventing conflicts. It encourages diplomatic solutions rather 
than using forceful measures on the scene. Therefore, in the 
Japan–China High-Level Consultation on Maritime Affairs on  
3 February 2021, Tokyo advised Beijing to respect the 
provisions of UNCLOS and to ensure that Chinese legislation, 
including the Chinese Coast Guard Law, is applied within the 
limits of international law. 

One measure against the Chinese challenge is to strengthen 
ties among nations that share the values of the rule of law and 
existing rules including the freedom of navigation. Therefore, in 
addition to enhancing its capability to patrol its territorial waters, 
the Japanese Government should strengthen its alliance with 
the United States and its ties with other like-minded countries. 
We should not allow China’s power-based approach, which 
undermines a rules-based approach. Rather than waiting for 
Chinese Coast Guard ships to take measures that violate 
international law in the East and South China sea, we should 
warn the Chinese Government that it will be a violation of 
international law if such provisions are actually invoked. It is 
important to collectively demonstrate that these values are 
shared among the international society.

 

Professor Donald Rothwell, College of Law, Australian 
National University 

‘UNCLOS, state practice, and the evolution of the law of the sea 
in the 2020s’

Overview 

Professor Donald Rothwell’s presentation deals with the 
question of state practice and the law of the sea. Professor 
Rothwell argues that scholars, researchers, and practitioners 
should give more attention to state practice when thinking 
about the law of the sea and the Law of the Sea Convention. 
Professor Rothwell discusses the history of the development of 

the law of the sea, demonstrating that state practice played a 
significant role in its development prior to the negotiation of the 
Convention on the Law of the Sea. He then assesses whether, 
in the era of the Convention, there is potential for a parallel 
customary international law of the sea to develop. Professor 
Rothwell discusses the identification and interpretation of state 
practice in this area. 

Summary 

It is well known that state practice and customary international 
law were very significant in the development of the law of 
the sea prior to the finalisation of the UN Convention on the 
Law of the Sea. There are multiple examples of state practice 
shaping evolution of the law of the sea in this period. The 
1982 Convention has had a significant impact and we are now 
dealing with quite a different situation than that which predated 
it. Tommy Koh refers to the Convention as a “constitution of the 
oceans”, and we see ongoing references to the Law of the Sea 
Convention being a living instrument, including in the South 
China Sea Arbitration. This suggests that there are going to be 
processes of evolution and development in the law of the sea. 

While amendment of the Convention to resolve gaps and 
inconsistencies is technically possible, practically and 
politically it is a rather remote possibility. Especially given 
the contemporary lack of enthusiasm for new multilateral 
agreements, it appears we are going to be working with the 
1982 Convention for many years to come. 

An interesting question to think about is: Is there the potential 
for parallel customary international law of the sea to also 
develop? I want to challenge us to think about how the law 
of the sea can respond to these issues in the 2020s. Is the 
law of the sea capable of interpretation? Clearly, it is. The 
Convention includes terms of art, and parties have interpreted 
these appropriately—for example, in the ways that they have 
operationalised the right of hot pursuit in the digital era. 

Certainly, there have been evolutions in interpretation. Have 
there been evolutions in state practice? The answer is quite 
clearly “yes”. State practice is going to evolve and develop. 
The interpretation and application of the EEZ provisions of 
the Convention is a good example of this. While there were 
fisheries zones in the 1960s and 1970s, it was not until the 
EEZ provisions in the Convention were implemented that we 
saw state practice in states interpreting and applying these 
provisions. 

State practice is critical in this area, but how do we identify 
that state practice and how do we interpret it? The Vienna 
Convention on the Law of Treaties is an important starting 
point for interpreting treaties. Article 31 sets out intersecting 
rules of interpretation, which can be summarised as: relying 
upon principles of good faith; relying upon the context of 
the instrument; and then in addition, and where appropriate, 
looking at subsequent agreements, subsequent practice, and 
relevant rules of international law in the relations between 
states. However, consideration by international courts and 
tribunals, such as the International Court of Justice in the 
Botswana/Namibia case, suggests that the threshold for 
meeting that standard is particularly high. Aust has commented 
that “it is not necessary to show that each party has engaged 
in a practice, only that all have accepted it, albeit tacitly”. I think 
that’s an important point to acknowledge. 

Is it possible to suggest that there may be a capacity for a 
separate and distinctive customary international law of the sea? 
I think there may be the potential for the development of such 
a law. That is not to say that this would necessarily subsume 
the Law of the Sea Convention, but considering issues that are 
not comprehensively addressed under the Convention such 
as sea level rise, statehood of artificial islands, new maritime 
technologies, and uses of the ocean, there may well be scope 
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and potential for the separate development of a distinctive 
customary international law of the sea that would effectively sit 
alongside the provisions of the Convention. 

That brings us to the challenges of assessing developments 
in state practice: What state practice is accessible? What state 
practice is conducted in the shadows, which cannot be easily 
seen and observed? What levels of caution do we need to 
exercise with respect to the state practice of dominant states? 
Two examples illustrate this point. The first relates to my work 
with the International Law Association Committee on Baselines 
under the International Law of the Sea. The Committee showed 
that 90 coastal states had drawn straight baselines in reliance 
upon article 7 of the Convention. But within this group, state 
practice varied widely, meaning that we were unable to reach 
conclusions on one of the critical issues: the appropriate 
length of a straight baseline. This demonstrates that, while it is 
possible to identify state practice, it can be very challenging to 
draw conclusions from that practice.

Another example is archipelagic states. Here, as for baselines, 
there is a fairly high degree of transparency among states 
declaring themselves archipelagic states, declaring archipelagic 
baselines, and regulating and managing associated issues. This 
area is perhaps easier to study because there are only  
22 declared and recognised archipelagic states. I think that this 
level of state practice is of great assistance to us in terms of 
understanding the ways in which states have interpreted those 
critical provisions in the Convention. 

In conclusion, the point I want to make is that we need to 
perhaps think more about treaty evolution and interpretation, 
and how state practice may be important and evolving in 
certain areas. In the years since the Convention was concluded, 
we have quite rightly focused on interpreting the terms of the 
Convention. But we need to recognise that the Convention 
is a living instrument, and this involves engaging in more 
exhaustive studies and analysis of state practice and looking at 
whether there are examples of regional state practice. 
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Professor Jay Batongbacal

UNIVERSITY OF THE PHILIPPINES
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the law of the sea, from coastal resource management to 
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Dr Lowell Bautista

UNIVERSITY OF WOLLONGONG

Dr Lowell Bautista is senior lecturer and head of postgraduate 
studies at the School of Law and the Australian National Centre 
for Ocean Resources and Security (ANCORS), University of 
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area of territorial and maritime disputes in the Asia–Pacific, 
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Professor Kentaro Furuya

NATIONAL GRADUATE INSTITUTE FOR POLICY STUDIES, AND 
JAPAN COAST GUARD ACADEMY

Captain Kentaro Furuya is an adjunct professor at the National 
Graduate Institute for Policy Studies and a professor at Japan 
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Dr Camille Goodman
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CHUO UNIVERSITY

Chie Kojima is a professor of international law at the Faculty 
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Chuo University, and an LLM and a JSD from Yale University. 
Her recent research interests include the protection of the 
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Dr Sarah Lothian
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Dr Sarah Lothian is a lecturer within the Australian National 
Centre for Ocean Resources and Security at the University 
of Wollongong. She has recently completed her PhD at 
the University of Sydney and her thesis concerns the legal 
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the United Nations Convention on the Law of the Sea to protect 
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Dr Lothian holds a combined Bachelor of Arts/Law (Honours) 
degree from the University of Sydney, a Master’s degree in 
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